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BOOK REVIEWS. 

A Treatise on Federal Impeachments with an Appendix containing, inter 
alia, an abstract of the Articles of Impeachment in all the Federal 
Impeachments in this Country and in England. By Alexander Simpson, 
Jr., LL.D., of the Philadelphia Bar. 233 pp. Distributed by The Law 
Association of Philadelphia. 

This admirable mpnograph had its origin in the professional brief 
prepared by a distinguished trial lawyer in defending a recent impeachment 
of a Federal Judge. It has qualities lacking in text books written by men 
of no actual forensic knowledge, and perishing by the wayside, because 
compiled without a practical sense of the relative values of authorities. 
It may be many years before it will be opened by any but diligent students 
of Anglo-American Institutions, but it is sure to be sought for and read 
from cover to cover by prosecuting managers and defending counsel the 
very moment the next impeachment trial arises. It will then prove itself 
to be an indispensable book. Few lawyers of the present day read Fearne 
on Contingent Remainders or Smith's Executory Interests, but the moment 
the Rule in Shelley's Case comes into discussion in those states where the 
Rule is still in force, Fearne and Smith assert their pristine ascendency. 

The primary claim of Mr. Simpson's book to notice lies in the fact 
that it is the first real Treatise upon the subject. It is true that as far 
back as 1867 Professor Dwight, of the Columbia Law School, published in 
the American Law Register for March of that year an article on Trial by 
Impeachment, consisting of about twenty-five pages, but the conclusions 
which he reached have been superseded by an impressive growth of doctrine 
at variance with his views. 

The second claim to notice lies in clear and skillful analysis, and a 
third, and, from some points of view, the most important, lies in the com- 
pleteness and accuracy of the abstracts of impeachment proceedings from 
the year 1283 to 1806 in England, and from 1797 to 1912 in the United 
States, based upon the most exhaustive and painstaking examination of the 
original authorities. 

After a brief historical review of what had been accomplished in 
England prior to 1787 (which the reader should supplement by turning to 
the Appendix containing the English cases), the work of the framers of 
our Federal Constitution is considered step by step through the debates 
until embodied in the Articles and Sections of the Constitution of the 
United States relating to the subject, and the 5th, 6th and 10th Amend- 
ments. 

An interesting review is given of the capacity in which the Senate 
sits upon the trial of an impeachment, and the conclusion is fairly reached 
that the Senate sits as a Court, and that the defendant is entitled to all the 
rights and safeguards of a judicial proceeding. 
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Then comes the all important question : What were the offences embraced 
within the language "Treason, Bribery, or other High Crimes and Misde- 
meanors?" Can a public official be impeached for other than an indictable 
offence? Here Mr. Simpson grapples with his subject with the vigor of 
the trained athlete at the bar, and the candor of one faithful to the law, 
irrespective of the interests of clients. However reluctant counsel have 
been in the past, or may be in the future, to concede that an impeachment 
will lie for other than criminal misdemeanors, there will be little doubt in 
the minds of careful readers of the accuracy of Mr. Simpson's conclusion 
that "the House in prosecuting and the Senate in trying impeachments are 
not limited to offences which are indictable." It is here that Mr. Simpson 
joins issue with Professor Dwight. The latter had asserted : "The decided 
weight of authority is that no impeachment will lie except for a true crime, 
or, in other words, for a breach of the common law, or statute, which if 
committed within any county of England, would be the subject of indict- 
ment or information," and followed this by writing: "A basis for a very 
important conclusion has now been laid. It is this : as there are under 
the laws of the United States no common law crimes, but only those which 
are contrary to some positive statutory rule, there can be no impeach- 
ment except for a violation of a law of Congress or for the commission 
of a crime named in the Constitution. . . . The result is, that unless the 
crime is specifically named in the Constitution, impeachments like indictments 
can only be instituted for crimes committed against the statutory law of 
the United States." 

Mr. Simpson sharply questions the accuracy of the scales by which 
Professor Dwight's "decided weight of authority" was determined. "It may 
be safely said," he asserts, "that there is no authority whatsoever sc« 
deciding unless it be the case of Lord Melville," decided by the Lords in 
1806. He then reviews that case, and points out that the record does not 
disclose an acquittal because the offence charged was not indictable, and 
scouts the proposition, that, under English practice, impeachment will not 
lie for other than indictable offences. He contends that the true construc- 
tion of Article II, Section 4, standing alone compels the conclusion that 
the word "misdemeanor" does not mean criminal misdemeanors only, and 
that there is nothing elsewhere in the Constitution, nor in the English 
practice which limits that construction, and hence it must be held to mean 
other than criminal misdemeanors. Finally, he points out significantly that 
the House of Representatives has asserted the right to impeach for other 
than indictable offences in every impeachment, except those of Blount and 
Belknap, wherein no such question arose; that in the impeachments of 
Chase, Peck, Johnson and Swayne a majority of the Senate, though not a 
two-thirds thereof, declared the respondents guilty of offences not indict- 
able; that in the Pickering, Humphreys and Archbald cases more than two- 
thirds of the Senate convicted the respondents and punished them for 
offences not indictable. 

Nowhere in the debates upon the Federal Constitution, whether in the 
Federal Convention or the State Conventions, was it even suggested that 
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indictability had any connection with impeachability; nor has any com- 
mentator upon the Constitution said that impeachment was limited to indict- 
able offences. The authorities are fully referred to, and all antagonistic 
arguments or expressions are reported. 

It is a substantial achievement to have established a conclusion so 
definite and vital. The Dwight heresy may be snatched at by counsel who 
flounder, but there can be no hope of its survival under the sturdy blows of 
Mr. Simpson. 

What then are impeachable offences? Although difficult to define, it 
is clear that there must be some limitations. The word "high" imports a 
serious offence. "The heaviest artillery in the congressional arsenal . . . 
is ill adapted for the punishment of small transgressions." Clearly too, 
the offence must be against the United States. It must be an offence 
in some way affecting the administration of the office, from which it is 
sought to exclude the offender. All efforts to frame a definition by making 
it fit the facts of particular cases must fail, but still misdemeanor, mis- 
behavior in office, abuse or usurpation of authority might be so broadened 
as to include offences of so weighty a character, and so injurious to the 
office that every official would be bound to know that they are of the 
same general character as crimes, and might well be made criminal by 
statute. In the Archbald case a judge was successfully impeached for doing 
that which was governed by no law except the universal law of good 
conduct which every judge is supposed to know and give heed to, and 
although technically no judge could be impeached for a mere breach of a 
code of judicial ethics, yet that case does stand as a determination that 
a judge ought not only to be impartial, but he ought to so demean himself, 
both in and out of court, that litigants will have no reason to suspect his 
impartiality, and that repeated failings in that respect constitute a "high 
misdemeanor" in office. 

This is the present high water mark of the cases. 

The next question is: Can an officer be impeached for offences com- 
mitted before his induction into office? The answer, although beset with 
difficulties, all of which are interestingly displayed, is placed sensibly 
close to the line that where the offence is connected with the office, or is 
so near in point of time to the acceptance of the office, and it is found 
that the incumbent has shown no "fruits meet for repentance," that the 
public good — the vital thing — requires the impeachment. 

Lastly, Can one be impeached after he has ceased to be an officer? 
Some authorities hold that the answer should be in the negative. Historically 
there are several cases the other way. In England, Lord Somers, the Earl 
of Maclesfield, Warren Hastings, Lord Melville, and perhaps some others 
were out of office before their impeachments were begun; but in England 
there were no constitutional provisions on the subject. With us, under 
Article I, Section 3, and Article II, Section 4, an argument would seem 
to countenance a negative answer. Mr. Simpson shows that the argument 
is illusory, that the constitutional provisions taken together simply mean 
that if still holding office, the offender must be removed on conviction, that 
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if out of office, the limit of punishment is disqualification for the future. 
The Blount and the Belknap cases exhaust the arguments, pro and con. 

Then follows a brief discussion of the Rules of Evidence relating to 
impeachments and the Competency of Witnesses. In practice, it appears 
that the Senate has invariably received all the evidence which it deemed 
relevant, from any witness who had personal knowledge of the facts, no 
matter by whom it was to be proved, and left its weight to be determined 
upon final consideration. 

The Sixth Amendment to the effect that one accused shall enjoy the 
right of trial by jury has never been held to be applicable to impeachments. 
While in one sense an impeachment is a criminal prosecution, yet since 
Blount's case (A. D. 1797), no one has seriously contended that the Senate 
was compelled to send an issue of fact to a jury for determination. 

After pointing out the difficulty of securing the constant attendance 
upon the trial of the actual presence of a quorum of Senators, Mr. Simpson 
makes certain suggestions as to methods of obtaining evidence, and as to 
changes in procedure which he embodies in a Table of 50 Rules, printed 
in the final part of the Appendix. These ought at some time to receive 
careful consideration by the Senate. They are entitled to thorough atten- 
tion, because the fruit of experience on the part of one who during a 
long and unusually active and varied career at the bar has been frequently 
called on to draft statutes and rules of court in aid of procedural reform. 
Mr. Simpson brings no "prentice hand" to his work. 

In summing up, the author impressively remarks that of the nine cases 
of Federal Impeachment, one was of a President, one of a Senator, one 
of a cabinet officer, and six were of judges, and hence, forecasting the 
future from the past, impeachment as a practical remedy will apply mainly 
to judges. The necessity for some Act defining "good behavior," and regu- 
lating control of the judiciary by a competent and efficient tribunal, while 
avoiding anything which would undermine the independence of the bench, 
is thoughtfully stated. 

The book has been written by a strong man with a strong hand. 

Hampton L. Carson. 



Standards of American Legislation. By Ernst Freund. Pp. xx, 327. 
Chicago: University of Chicago Press, 1917. 

"The legal science of legislation means the knowledge of how to 
translate a given policy into the terms of a statute." That this is no 
easy task, our recent history reveals : for instance, our present revenue 
law. If, in this connection, we recall the dominant position of lawyers in 
our legislatures and drafting rooms, it is clear that a book on this topic 
should fill a real need. 

The author's plan is simple. He begins by sketching recent develop- 
ments in the field of social interests and standards and the accompanying 



